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MR. JUSTICE REHNQUIST, dissenting. 

It is admittedly difficult to be outraged about the treatment accorded by the federal judiciary to petitioners' demand

for a jury trial in this lawsuit. Outrage is an emotion all but [439 U.S. 322, 338]   impossible to generate with

respect to a corporate defendant in a securities fraud action, and this case is no exception. But the nagging sense of

unfairness as to the way petitioners have been treated, engendered by the imprimatur placed by the Court of

Appeals on respondent's "heads I win, tails you lose" theory of this litigation, is not dispelled by this Court's

antiseptic analysis of the issues in the case. It may be that if this Nation were to adopt a new Constitution today, the

Seventh Amendment guaranteeing the right of jury trial in civil cases in federal courts would not be included

among its provisions. But any present sentiment to that effect cannot obscure or dilute our obligation to enforce the

Seventh Amendment, which was included in the Bill of Rights in 1791 and which has not since been repealed in

the only manner provided by the Constitution for repeal of its provisions. 

The right of trial by jury in civil cases at common law is fundamental to our history and jurisprudence. Today,

however, the Court reduces this valued right, which Blackstone praised as "the glory of the English law," to a mere

"neutral" [439 U.S. 322, 339]   factor and in the name of procedural reform denies the right of jury trial to

defendants in a vast number of cases in which defendants, heretofore, have enjoyed jury trials. Over 35 years ago,

Mr. Justice Black lamented the "gradual process of judicial erosion which in one-hundred-fifty years has slowly

worn away a major portion of the essential guarantee of the Seventh Amendment." Galloway v. United States, 319

U.S. 372, 397 (1943) (dissenting opinion). Regrettably, the erosive process continues apace with today's

decision. 1   

I 

The Seventh Amendment provides: 

"In Suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall

be preserved, and no fact tried by a jury, shall be otherwise reexamined in any Court of the United States, than

according to the rules of the common law." 

The history of the Seventh Amendment has been amply documented by this Court and by legal scholars, 2 and it

would serve no useful purpose to attempt here to repeat all that has been written on the subject. Nonetheless, the
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decision of this case turns on the scope and effect of the Seventh Amendment, which, perhaps more than with any

other provision of the Constitution, are determined by reference to the historical [439 U.S. 322, 340]  setting in

which the Amendment was adopted. See Colgrove v. Battin, 413 U.S. 149, 152 (1973). It therefore is

appropriate to pause to review, albeit briefly, the circumstances preceding and attending the adoption of the

Seventh Amendment as a guide in ascertaining its application to the case at hand. 

A 

It is perhaps easy to forget, now more than 200 years removed from the events, that the right of trial by jury was

held in such esteem by the colonists that its deprivation at the hands of the English was one of the important

grievances leading to the break with England. See Sources and Documents Illustrating the American Revolution

1764-1788 and the Formation of the Federal Constitution 94 (S. Morison 2d ed. 1929); R. Pound, The

Development of Constitutional Guarantees of Liberty 69-72 (1957); C. Ubbelohde, The Vice-Admiralty Courts and

the American Revolution 208-211 (1960). The extensive use of vice-admiralty courts by colonial administrators to

eliminate the colonists' right of jury trial was listed among the specific offensive English acts denounced in the

Declaration of Independence. 3 And after [439 U.S. 322, 341]   war had broken out, all of the 13 newly formed

States restored the institution of civil jury trial to its prior prominence; 10 expressly guaranteed the right in their

state constitutions and the 3 others recognized it by statute or by common practice. 4 Indeed, "[t]he right to trial by

jury was probably the only one universally secured by the first American state constitutions . . . ." L. Levy, Legacy

of Suppression: Freedom of Speech and Press in Early American History 281 (1960). 5   

One might justly wonder then why no mention of the right of jury trial in civil cases should have found its way into

the Constitution that emerged from the Philadelphia Convention in 1787. Article III, 2, cl. 3, merely provides that

"The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury." The omission of a clause protective of

the civil jury right was not for lack of trying, however. Messrs. Pinckney and Gerry proposed to provide a clause

securing the right of jury trial in civil cases, but their efforts failed. 6 Several reasons [439 U.S. 322, 342]   have

been advanced for this failure. The Federalists argued that the practice of civil juries among the several States

varied so much that it was too difficult to draft constitutional language to accommodate the different state

practices. See Colgrove v. Battin, supra, at 153. 7 Whatever the reason for the omission, however, it is clear that

even before the delegates had left Philadelphia, plans were under way to attack the proposed Constitution on the

ground that it failed to contain a guarantee of civil jury trial in the new federal courts. See R. Rutland, George

Mason 91 (1961); Wolfram 662. 

The virtually complete absence of a bill of rights in the proposed Constitution was the principal focus of the Anti-

Federalists' attack on the Constitution, and the lack of a provision for civil juries featured prominently in their

arguments. See Parsons v. Bedford, 3 Pet. 433, 445 (1830). Their pleas struck a responsive chord in the populace,

and the price exacted in many States for approval of the Constitution was the appending of a list of recommended

amendments, chief among them a clause securing the right of jury trial in civil cases. 8Responding to the pressures

for a civil jury [439 U.S. 322, 343]   guarantee generated during the ratification debates, the first Congress under

the new Constitution at its first session in 1789 proposed to amend the Constitution by adding the following

language: "In suits at common law, between man and man, the trial by jury, as one of the best securities to the

rights of the people, ought to remain inviolate." 1 Annals of Cong. 435 (1789). That provision, altered in language

to what became the Seventh Amendment, was proposed by the Congress in 1789 to the legislatures of the several

States and became effective with its ratification by Virginia on December 15, 1791. 9   
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The foregoing sketch is meant to suggest what many of those who oppose the use of juries in civil trials seem to

ignore. The founders of our Nation considered the right of trial by jury in civil cases an important bulwark against

tyranny and corruption, a safeguard too precious to be left to the whim of the sovereign, or, it might be added, to

that of the judiciary. 10 Those who passionately advocated the right to a civil jury trial did not do so because they

considered the jury a familiar procedural device that should be continued; the concerns for the institution of jury

trial that led to the passages of the Declaration of Independence and to the Seventh Amendment were not animated

by a belief that use of juries would lead to more efficient judicial administration. Trial by a jury of laymen rather

than by the sovereign's judges [439 U.S. 322, 344]   was important to the founders because juries represent the

layman's common sense, the "passional elements in our nature," and thus keep the administration of law in accord

with the wishes and feelings of the community. O. Holmes, Collected Legal Papers 237 (1920). Those who favored

juries believed that a jury would reach a result that a judge either could not or would not reach. 11 It is with these

values that underlie the Seventh Amendment in mind that the Court should, but obviously does not, approach the

decision of this case. 

B 

The Seventh Amendment requires that the right of trial by jury be "preserved." Because the Seventh Amendment

demands preservation of the jury trial right, our cases have uniformly held that the content of the right must be

judged by historical standards. E. g., Curtis v. Loether, 415 U.S. 189, 193 (1974); Colgrove v. Battin, 413 U.S., at

155 -156; Ross v. Bernhard, 396 U.S. 531, 533 (1970); Capital Traction Co. v. Hof, 174 U.S. 1, 8 -9 (1899);

Parsons v. Bedford, supra, at 446. Thus, in Baltimore & Carolina Line v. Redman, 295 U.S. 654, 657 (1935), the

Court stated that "[t]he right of trial by jury thus preserved is the right which existed under the English common

law when the Amendment was adopted." [439 U.S. 322, 345]   And in Dimick v. Schiedt, 293 U.S. 474,

476(1935), the Court held: "In order to ascertain the scope and meaning of the Seventh Amendment, resort must

be had to the appropriate rules of the common law established at the time of the adoption of that constitutional

provision in 1791." 12 If a jury would have been impaneled in a particular kind of case in 1791, then the Seventh

Amendment requires a jury trial today, if either party so desires. 

To be sure, it is the substance of the right of jury trial that is preserved, not the incidental or collateral effects of

common-law practice in 1791. Walker v. New Mexico & S. P. R. Co., 165 U.S. 593, 596 (1897). "The aim of the

Amendment, as this Court has held, is to preserve the substance of the common-law right of trial by jury, as

distinguished from mere matters of form or procedure, and particularly to retain the common-law distinction

between the province of the court and that of the jury. . . ." Baltimore & Carolina Line v. Redman, supra, at 657.

Accord, Colgrove v. Battin, supra, at 156-157; Gasoline Products Co. v. Champlin Refining Co., 283 U.S. 494,

498 (1931); Ex parte Peterson, 253 U.S. 300, 309 (1920). "The Amendment did not bind the federal courts to the

exact procedural incidents or details of jury trial according to the common law of 1791, any more than it tied them

to the common-law system of pleading or the specific rules of evidence then prevailing." Galloway v. United

States, 319 U.S., at 390 . 

To say that the Seventh Amendment does not tie federal courts to the exact procedure of the common law in 1791

does [439 U.S. 322, 346]   not imply, however, that any nominally "procedural" change can be implemented,

regardless of its impact on the functions of the jury. For to sanction creation of procedural devices which limit the

province of the jury to a greater degree than permitted at common law in 1791 is in direct contravention of the
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Seventh Amendment. See Neely v. Martin K. Eby Constr. Co., 386 U.S. 317, 322 (1967); Galloway v. United

States, supra, at 395; Dimick v. Schiedt, supra, at 487; Ex parte Peterson, supra, at 309-310. And since we deal

here not with the common law qua common law but with the Constitution, no amount of argument that the device

provides for more efficiency or more accuracy or is fairer will save it if the degree of invasion of the jury's province

is greater than allowed in 1791. To rule otherwise would effectively permit judicial repeal of the Seventh

Amendment because nearly any change in the province of the jury, no matter how drastic the diminution of its

functions, can always be denominated "procedural reform." 

The guarantees of the Seventh Amendment will prove burdensome in some instances; the civil jury surely was a

burden to the English governors who, in its stead, substituted the vice-admiralty court. But, as with other

provisions of the Bill of Rights, the onerous nature of the protection is no license for contracting the rights secured

by the Amendment. Because "`[m]aintenance of the jury as a fact-finding body is of such importance and occupies

so firm a place in our history and jurisprudence . . . any seeming curtailment of the right to a jury trial should be

scrutinized with the utmost care.'" Dimick v. Schiedt, supra, at 486, quoted in Beacon Theatres, Inc. v.

Westover, 359 U.S. 500, 501 (1959). 
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